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PER CURIAM.

Defendant gpped's as of right from a judgment of divorce. The issues on gpped pertain to the
divison of property and the denid of defendant’s request for attorney fees and costs. We affirm.

Defendant argues that the tria court erred when it failed to award her a least some portion of
plaintiff’s severance package, a compensation package that plaintiff became eligible for as a request of
his employment. We disagree. In reviewing a dispositiond ruling in a divorce case, the standard of
review dictates that this Court must fird review the triad court's findings of fact for clear error and then
decide whether the digpositiond ruling was fair and equitable in light of the facts. Sparks v Sparks, 440
Mich 141, 151-152; 485 NW2d 893 (1992). “A finding is clearly erroneous if, after a review of the
entire record, the reviewing court is left with the definite and firm conviction that a mistake has been
made.” Draggoo v Draggoo, 223 Mich App 415, 429; 566 NW2d 642 (1997). Property
dispogtion rulings will be affirmed unless this Court is left with the firm conviction that the distribution
was inequitable. Id. at 429-430. When determining property rights in a divorce, the trid court may
gpportion al property that has “come to ether party by reason of the marriage . . . .” Byington v
Byington, 224 Mich App 103, 110; 568 NW2d 141 (1997), quoting MCL 552.19; MSA 25.99.
“Assets earned by a spouse during the marriage are properly consdered part of the marital estate.”
Byington, supra. Marital property is generdly divided between the parties, while each party takes
away from the marriage that party’ s own separate estate with no invasion by the other party. Reevesv
Reeves, 226 Mich App 490, 494; 575 NW2d 1 (1997). Although there is no set formulafor property
divison, the god in digtributing marital assetsin a divorce proceeding isto reach an equitable distribution
of property in light of dl the circumstances. Byington, supra at 114.



Although the trid court awarded a portion of plaintiff’s stay bonus to defendarnt, it eected not to
award any portion of the severance package (if that compensation was ever in fact received by plaintiff).
The record is unclear as to whether the court actualy determined the severance package to be a
separate asset belonging soldly to plaintiff, or merely found that this was a maritd asset of which no
portion would be distributed to defendant. However, despite any possible erroneous finding of fact by
the triad court, the digpositiond ruling in this case was fair and just, and, therefore, will be upheld. Sands
v Sands, 442 Mich 30, 34; 497 Nw2d 493 (1993)(a dispositiona ruling will be affirmed unless the
reviewing court is left with the firm conviction that the divison was inequitable).

In the instant case, digposition of the mgority of the property held by the parties was effectuated
by a settlement agreement negotiated by the parties themselves. Under this agreement, the parties
marital home was awarded to defendant. At the time of trid, the parties held gpproximately $17,500
equity in the home which plaintiff agreed to relinquish to defendant. Defendant also received one year of
nonmodifiable spousa support at $82 per week, one-hdf of plaintiff’s 401k plan that had a vadue of
approximately $135,000, one-haf of a$4,158 savings account, and one-haf of certain other retirement
payments valued at the time of trid at approximatey $1900 per month. Defendant also was to receive
relief from medica debt in the amount of $940. In addition, under the settlement agreement, each party
was to receive the persond property in hisor her possesson. Plaintiff was awarded his automobile and
an Individua Retirement Account valued at $21,600 that he owned before the parties were married.

At trid, the court found neither party soldly responsible for the breakdown of the marriage. The
court noted that plaintiff was aready obligated to pay $107 dollarsin child support per week for a child
from a previous marriage and that plaintiff had agreed to pay an additional $214 per week for the two
children resulting from his marriage with defendant. The court dso consdered the spousal support
dready agreed to by the parties. In light of these facts, the court ordered that plaintiff pay $30 per
week toward COBRA coverage for defendant in the second and third years after the divorce became
find. The court further awarded defendant rdief from her hdf of the credit card debt owed by the
paties, to be pad from plantiff’s annua performance based APAR bonus. Defendant was aso
awarded one-hdf of plaintiff’s stay bonus should he recaiveit.

With regard to the severance package, the court prefaced its decison not to divide the
severance package by dating that “the idea of severance pay . . . is. . . compensation for having lost
[on€ g job.” Moreover, in so ruling and presumably in response to defendant’s concern that plaintiff
may elect to take the severance pay soldy in an effort to deprive her of receipt of any benefits, the court
warned plaintiff that it would not modify the COBRA or child support obligations should plaintiff receive
that severance package and take employment at a consderable sdary decrease. The court further
noted its belief, based upon the favorable aspects of plaintiff’s current employment, that if offered
employment by the new entity, plaintiff would elect to stay rather than take the severance bonus and risk
finding comparable employment elsewhere. In light of the foregoing facts, the digposition ordered by the
tria court is equitable and will not be disturbed.

Defendant next clams that the tria court abused its discretion in denying her request for attorney
fees. Wedisagree. Attorney feesin adivorce action are awarded only as necessary to enable a party
to prosecute or defend a suit, and this Court will not reverse the tria court's decision absent an abuse of
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discretion. Maake v Maake, 200 Mich App 184, 189; 503 NW2d 664 (1993). However, a party
should not be required to invade assets to satisfy dtorney fees when the party is relying on the same
assets for support. 1d. The party requesting such fees mugt “dlege facts sufficient to show that the
party is unable to bear the expense of the action, and that the other party is able to pay.” MCR
3.206(C)(2).

At trid, defendant testified to incurring more than $8,000 in attorney fees. Defendant argues
that because she currently has no earned income and will have to live off the funds provided by the
parties settlement agreement, plaintiff should be required to pay hdf the attorney feesincurred by her in
the divorce. Defendant additiondly notes her intention to utilize the settlement funds to further her
education s0 that she can more readily provide for her family in the future, and states that she will be
unable to both work and go to school while taking care of her children, who were three and eight years
old a thetime of trid. At trid, defendant testified that plaintiff receives sgnificant benefits from his job,
such as clothing and a car dlowance, as well as a company expense account, and thus is more able to
weether the expense of her atorney fees. Paintiff does not dispute that it might be difficult for
defendant to bear the costs associated with the divorce; however, plaintiff arguesthat heisin no greater
financid pogtion to pay those cods. At trid, plaintiff cdamed that dthough he is employed, child
support and other mandatory deductions from his sdary decrease his digposable income to
approximately $9,500 per yesr.

In ordering that both parties bear responsbility for their own fees, the trid court noted that,
following the property disposition, neither party was in possession of any substantia liquid assets. In
addition, the court noted that the household budget plan described by defendant at trid, including her
desre to live off the settlement agreement and not work while furthering her education, may not have
been reasonable. Under these circumstances, it was not an abuse of discretion to order that each bear
the cogts of their own attorney fees.

We dfirm.

/9 Kurtis T. Wilder
/9 Richard A. Bandstra
/9 Mark J. Cavanagh



